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JUSTICE IS BLIND AND DRAGS HER FEET: HOW THE SIXTH CIRCUIT’S DECISION IN 

GARCIA-DORANTES V. WARREN TYPIFIES THE THREAT OF JUDICIAL INERTIA 

REGARDING THE SIXTH AMENDMENT’S FAIR CROSS-SECTION JURISPRUDENCE 

Introduction 

 In Garcia-Dorantes v. Warren, the appellee sought 28 U.S.C. § 2254 habeas relief after 

discovering a Kent County computer software glitch excluded almost 75% of the total pool of 

prospective jurors from his jury venire, mostly from the Grand Rapids metro area.1 Garcia-

Dorantes had not raised a Sixth Amendment challenge prior to his conviction for murder in the 

second degree and assault with intent to do great bodily harm.2 Almost a year after his 

conviction, Garcia-Dorantes learned of the computer glitch and added a Sixth Amendment fair 

cross-section (FCS) claim in his direct appeal.3 Both the state appellate and Michigan Supreme 

Court denied the challenge as procedurally defaulted due to his failure to raise it at trial.4 The 

federal district court then granted Garcia-Dorantes’ habeas petition, finding that he had 

established a prima facie violation of his Sixth Amendment FCS right.5 The government 

appealed, and the Sixth Circuit affirmed the grant of habeas relief holding that Garcia-Dorantes’ 

prima facie evidence sufficiently showed that the minority underrepresentation in his jury venire 

was not fair and reasonable.6 

 The Sixth Circuit focused only on whether Garcia-Dorantes had demonstrated that the 

representation of African American and Hispanics in his jury venire was “not fair and reasonable 

in relation to the number of such persons in the community.”7 This issue has created confusion 

amongst lower courts over the appropriate statistical measure of disparity.8 Current jurisprudence 

also fails to satisfy the lower courts’ need for legal thresholds to determine how much of a 

disparity qualifies as “not fair and reasonable.”9 The Sixth Circuit’s analysis in Garcia-Dorantes 
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typifies the analytical missteps occurring absent clearer direction on the appropriate measures 

and thresholds.10 Here, the court considered the absolute and comparative disparity between the 

proportion of African-Americans and Hispanics in the Kent County community and the 

percentage of those groups in the Kent County Jury Pool.11 It resolved the case using its own 

thresholds from precedent despite the array of varying circuit courts splits over what is fair and 

reasonable presented.12 

 This comment evaluates the analysis in Garcia-Dorantes to expose the shortcomings of 

current fair and reasonable jurisprudence in achieving the goals of the Sixth Amendment’s FCS 

right and offers solutions to strengthen this right. Part I provides the historical development of 

the jury, the purposes of the jury in the United States’ judicial system, and the varying scope of 

the jury that has led to the current FCS requirement. Part II outlines how the Sixth Circuit’s 

holding and reasoning in Garcia-Dorantes exemplifies the current FCS jurisprudence. Part III 

then critiques why that reasoning is analytically flawed and unnecessarily weakens the Sixth 

Amendment, offering analytical and framing alternatives latent in the case that would have better 

served the Sixth Circuit’s FCS reasoning in line with the functions of the jury. This comment 

concludes that while the Garcia-Dorantes court correctly affirmed the defendant’s prima facie 

evidence showing his jury venire was “not fair and reasonable,” its reasoning decision 

perpetuates an incomplete statistical analysis that undermines the reliability of the court’s 

reasoning and employs a racial disparity focus that threatens an amalgamation of the FCS right 

with the Equal Protection Clause (EPC) under the Fourteenth Amendment.13  

I. Background 

The Sixth Amendment ensures that criminal defendants “shall enjoy the right to a . . . 

trial, by an impartial jury.”14 This right is roughly traceable to the language of the Magna Carta 
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that “[n]o freemen shall be taken or imprisoned . . . except by the lawful judgment of his 

peers.”15 For the English, this became a right to a jury of one’s peers and protected criminal 

defendants from the arbitrarily harsh penalties of the times.16 The jury as a protection from 

arbitrary government followed British colonists to North America, and developed into a device 

arguably stronger in the early United States than its British origins ever recognized.17 Today the 

impartial jury is justified as serving three functions: (1) a check on the government; (2) a vehicle 

for civic education as a method of democratic participation; and (3) a legitimizing force by 

“instilling public confidence in legal outcomes.”18 Ultimately, the jury serves as the manner in 

which the public participates in controlling the actions of judicial actors in lieu of the periodic 

elections used to control legislative and executive branch officials.19 

An impartial jury, however, has not conformed to a static definition in America’s history. 

Borrowing from its English roots,20 early American juries were almost entirely comprised of 

white male landowners.21 There were exceptions for cases involving minority litigants that 

sought to legitimize the verdicts by employing mixed juries.22 Inclusive representation on the 

jury developed from this early recognition that such representation better achieved the jury’s 

functions until finally, to confront the limitations a selective jury had in achieving the functional 

goals of the jury,23 the Supreme Court in Taylor v. Louisiana recognized the FCS requirement as 

a necessary element of impartiality.24  

As with an impartial jury, a single definition of a FCS has eluded the courts.25 To 

independently guarantee the FCS requirement and to unify jury empaneling practices in the 

United States, Congress enacted Jury Selection and Service Act of 1968.26 Broadly, the jury 

selection process requires random selection from a list of prospective jurors within the district to 

create a master jury wheel,27 which is further narrowed to a qualified jury wheel by granting 
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predefined exemptions and excusing ineligible jurors.28 Another random selection from this list 

creates the jury venire,29 from which a petit jury is selected to hear a particular defendants 

criminal case.30 Notably, the FCS challenge only protects the representativeness of the jury 

wheels and jury venire, and not the composition of a defendant’s particular petit jury.31 

While lacking a textual basis in the Sixth Amendment,32 the FCS requirement has 

become an active Constitutional defense against the intentional, and unintentional,33 

underrepresentation of groups with “distinct flavors,”34 such as women, African-Americans and 

Hispanics , on jury venires.35 The FCS analytical framework took its current form in Duren v. 

Missouri: 

In order to establish a prima facie violation of the FCS requirement, the defendant 

must show (1) that the group alleged to be excluded is a “distinctive” group in the 

community; (2) that the representation of this group in venires from which juries 

are selected is not fair and reasonable in relation to the number of such persons in 

the community; and (3) that this underrepresentation is due to systematic 

exclusion of the group in the jury-selection process.36 

If the defendant successfully establishes a prima facie violation, the burden then shifts to the 

government to show that “a significant state interest [is] manifestly and primarily advanced by 

those aspects of the jury-selection process . . . that result[ed] in the disproportionate exclusion of 

a distinctive group.”37 

 A distinctive group in the community borrows heavily from the Fourteenth Amendment’s 

EPC jurisprudence. While some Circuits have attempted to broaden Duren’s first prong, the 

majority of courts continue to focus on women, African-Americans and Latinos as the distinctive 

groups.38 The second prong demands the defendant evidence the amount of disparity between the 
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distinctive group members in the community compared to their representation in the jury venire. 

The circuits are divided over issues such as whether the appropriate baseline for a community’s 

composition is the total population or just the jury eligible population,39 whether there is a legally 

significant threshold of disparity a defendant is required to meet,40 and whether certain statistical 

measures of disparity can accurately provide the disparity data called for.41 The third prong 

requires the defendant to show that the cause of the underrepresentation is “inherent in the 

particular jury-selection process utilized.”42 Finally, in the face of an established prima facie FCS 

violation, the government may rebut if it can show that it has an important interest in 

systematically excluding members of that distinct group in a manner “appropriately tailored to 

this interest,” which resulted in the underrepresentation being challenged.43 

 Relevant to this comment are the racial framing in the first prong and the statistical 

measurements considered in the second prong. There are three notable tests in Garcia-Dorantes: 

(1) the absolute disparity test (ADT); (2) the comparative disparity test (CDT); and (3) the 

disparity of risk test (DRT).44 The ADT “measures the difference between the percentage of a 

group in the general population and its percentage in the qualified wheel,”45 but is less effective 

in cases “where the underrepresented population is a small percentage of the community” 

because the test “understates the systematic representative deficiencies” in such situations.46 It 

also fails, on its own, to account for those distinct group members actually in the venire.47 

The CDT “measures the decreased likelihood that members of an underrepresented group 

will be called for jury service,”48 capturing “the common intuition that underrepresentation is 

more objectionable when a large fraction of a given group is excluded.”49 While covering the 

ADT’s blind spot, an opposite flaw plagues the CDT: it does not describe what fraction of the 

total venire has been affected by the systematic exclusion.50 
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Finally, the DRT measures “the amount by which underrepresentation on the wheel 

increases the defendant's risk of drawing an unrepresentative jury.”51 It compares the expected 

chance that a member of the distinct group will appear on the defendant’s jury had there been 

ideal proportionality, with the expected chance a distinct group member will appear on the 

defendant’s jury when that group is underrepresented on the jury venire as alleged.52 Such a test 

is more rigorous and has been ignored and “untested” by lower courts and litigant briefs.53 While 

each test provides a unique lens into the disparity, each has a limited view to the whole problem, 

and more importantly, its causes. The difficulty courts experience in navigating these analytical 

gaps is exemplified by the Sixth Circuit in Garcia-Dorantes.  

  II. Case Description 

 Garcia-Dorantes is a post-conviction FCS challenge, relying on the habeas relief granted 

under 28 U.S.C. § 2254 for Constitutional violations.54 The Sixth Circuit dealt narrowly with two 

issues: (1) whether “Garcia-Dorantes failed to show actual prejudice to excuse his procedural 

default”;55 and (2) whether “the district court erred in finding that the representation of African-

Americans and Hispanics in the venire . . . was not fair and reasonable.”56 The latter issue serves 

as the focus of this comment. Thus, under the Duren analytical framework, only the second 

prong and its accompanying statistical measurements are at issue here.57  

 Judge Rogers’s opinion revolves around a series of comparisons between the varying 

thresholds applied in different circuits and the measured disparities in the instant case, ultimately 

concluding that absolute and comparative disparities present satisfy the only controlling fair and 

reasonable thresholds established by its own precedents.58 It starts by noting that the Supreme 

Court has not mandated any of the different statistical measures as the most appropriate.59 

Rogers then justifies following the tradition favoring the CDT where the distinct group makes up 
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only a small percentage of the total community population, while still consider both the 

comparative and absolute disparities at issue.60 It finds that both disparities clear its own 

thresholds set in Smith v. Berghuis and that the comparative disparity would satisfy the threshold 

recognized by an Eight Circuit panel.61 It relies on findings from a companion case, Ambrose v. 

Booker, to distinguish or dismiss the different comparative and absolute disparity thresholds in 

the First Circuit, Second Circuit, Third Circuit, Seventh Circuit and Tenth Circuit.62 It follows 

Ambrose’s conclusion that, while there is no bright-line threshold Smith is the prudent case on 

point. It dismisses the government’s final challenge that the benign nature of the error requires a 

greater disparity threshold.63 Accordingly, the Sixth Circuit holds that Garcia-Dorantes satisfied 

the Sixth Circuit’s “not fair and reasonable” thresholds by both absolute and comparative 

disparity measures, and it notably declined to engage any further with the DRT evidence Garcia-

Dorantes also offers.64 

III. Analysis 

 Garcia-Dorantes continues an inadequate approach to FCS analysis and missed the 

opportunity to correct these deficiencies in two ways. First, the Sixth Circuit reasoned through 

the fair and reasonable issue on the flawed ADT and CDT analysis and declined to engage with 

the more comprehensive DRT offered by the defendant. Second, the Sixth Circuit’s decision was 

constrained by a problematic racial framing of the underrepresentation when a more prominent 

disenfranchisement disparity was present and would have avoided the analytical questions raised 

by the government’s appeal. The Sixth Circuit, along with other courts hearing Sixth 

Amendment FCS challenges, would be better served by the analytical and threshold clarity 

provided by the DRT as well as by framing the Sixth Amendment as an enfranchisement right. 
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A. The DRT Offers a Comprehensive Solution  

With the DRT analysis before it, the Sixth Circuit incorrectly held that Garcia-Dorantes 

could be decided on absolute and comparative disparities alone. Willful blindness, however, is 

never a prudent reasoning strategy even if the conclusion would be the same. Engaging with the 

DRT provide courts two benefits: (1) a more comprehensive view of the effects that the 

underrepresentation at issue has on the particular defendant; and (2) a solution to the arbitrary 

disparity thresholds dividing.  

First, the DRT can paint a more holistic picture of the challenged underrepresentation and 

provide a stronger statistical foundation for a courts fair and reasonable analysis. Any court 

analyzing Duren’s second prong should utilize all the statistical tools at its disposal.65 This 

approach correctly recognizes each test has a limited descriptive value about the 

underrepresentation and that each can supplement one another.66 Where the ADT and CDT 

explain the extent of the disparities, the DRT fills in the knowledge gap over how that disparity 

is working to disadvantage the defendant.67 This comprehensive view can narrow a decision to 

the defendant before the court, and truly make it case-by-case. Inclusion of the DRT in the 

Garcia-Dorantes decision would have better supported the Sixth Circuits otherwise correct 

conclusion. 

Second, the DRT offers a solution to the variability that divides the circuits and which 

continues to fuel the major critique that the FCS requirement is just an arbitrary constitutional 

numbers game.68 Contemporary threshold discrepancies originate from the high sensitivity of the 

ADT and CDT when applied to distinct groups comprising only a small percentage of the 

community.69 The DRT offers a more stable measurement,70 and thus has the potential to smooth 

out the variability in the lower courts. The cost of this stability, however, is a more rigorous 
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understanding and application of statistical analysis.71 That cost may be worth it if the DRT 

analysis can unify the unjustified division amongst lower courts. 

B. Framing the Sixth Amendment as an Enfranchisement Right  

Garcia-Dorantes also failed to live up to its potential before it even reached the Sixth 

Circuit when it was framed as racial disparity issue rather than the larger disenfranchisement 

issue that would have better served the court’s analysis. Almost 75% of the Kent County 

population was denied the chance to serve on a jury in their community.72 If the conception of 

the jury as a public check against arbitrary power in the Judiciary is a fair analogy to public 

elections as public checks on the Legislative and Executive branches, then such an exclusion is 

akin to denying three-quarters of Kent County the opportunity to vote.73 The racial disparity 

framing in Garcia-Dorantes despites this larger issue illustrates the extent to which fair-cross 

section jurisprudence has already merged with the EPC of the Fourteenth Amendment. 

The benefit of an enfranchisement framing is twofold. First, it would have avoided the 

need for the Sixth Circuit to engage with the flawed fair and reasonable analysis because a 75% 

absolute disparity would satisfy any legitimate threshold.74 Second, the enfranchisement framing 

will more clearly distinguish FCS challenges from EPC challenges because such challenges will 

no longer need be limited under traditional discriminatory. One major concern here is that 

broadening the distinctive group’s definition could lead to an unworkable standard in the face of 

an endless list of potential distinctions.75 One solution is the use of “big data” as a means of 

increasing a court’s knowledge about potential jurors to make more informed distinctions.76 Big 

data could also free courts form the rudimentary conception that “distinct flavors” run along 

traditional racial and gender lines by providing deeper insight into diversity based on less 

physical attributes such as “interests, sensibilities and attitudes” of potential jurors,77 a direction 
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some courts are already heading in through less efficient means.78 Again, the cost associated with 

establishing new standards for distinctiveness in Duren’s first prong under the enfranchisement 

conception is likely worth the burden if it can help courts avoid the current analytical pitfalls in 

Duren’s second prong and can help avert FCS jurisprudence from its collision course with the 

EPC.79 

IV. Conclusion 

In Garcia-Dorantes, the Sixth Circuit affirmed that the racial disparities in the 

defendant’s jury venire caused by a computer error were not fair and reasonable, applying the 

traditional line of FCS analysis. In doing so, the Garcia-Dorantes court failed to seize two 

opportunities to correct major shortcomings in the Sixth Amendment’s FCS jurisprudence: the 

arbitrary analytical split amongst the lower courts and the excess focus on traditional 

demographic distinctions. First, the basis for the Sixth Circuit’s decision would have benefited 

from the more comprehensive perspective the disparity of risk test offers rather than willfully 

ignoring it. Second, reframing the disparity as depriving excluded community members of an 

enfranchisement right would have avoided the statistical issues altogether and would 

meaningfully distinguish FCS challenges from discrimination claims under the EPC. Both 

analytical soundness and a substantively distinct purpose are required if the Sixth Amendment is 

to effectively protect the traditional functions of the American jury. In the face of two ready and 

apparent opportunities to accomplish this jurisprudential cleanup, the decision in Garcia-

Dorantes shows just how much justice can drag her feet. 
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49 Re, supra note 19 at 1596 (2007). 

50 Re, Jury Poker, supra note 47 at 545–46 (stating that the CDT fills in the ADT’s blind spot but 

“lacks the [ADT]’s awareness of what fraction of the [venire] has been tampered with”). 

51 Re, Jury Poker, supra note 47 at 539; see also Bryant, 822 N.W.2d at 142–43 (“This test 

measures the likelihood that the difference between a group's representation in the jury pool and 

its population in the community will result in a significant risk that the jury will not fairly 

represent the group.”). 

52 Re, Jury Poker, supra note 47 at 539. 



  011 

18 

 

                                                                                                                                                             
53 See Garcia-Dorantes 801 F.3d at 603–04 (declining to apply the DRT because it is “relatively 

untested”); see also Bryant, 822 N.W.2d at 154 (Cavanagh, J., dissenting) (rejecting an adoption 

of the DRT because it was not briefed nor has it been endorsed by any courts).  

54 Garcia-Dorantes 801 F.3d at 588. See generally 28 U.S.C § 2254(a) (2012) (allowing Federal 

courts to hear habeas petitions of defendants in custody pursuant a State court judgement for 

U.S. Constitutional violations). 

55 Garcia-Dorantes 801 F.3d at 588. 

56 Id. 

57 Id. at 600 (stating that satisfaction of Duren’s first and third prongs are undisputed on appeal). 

58 Id. at 601–03. 

59 Id. at 601 (citing Smith, 559 U.S. at 329). 

60 Id. 

61 Id. at 601–02 (holding the 42% comparative disparity here exceeds Smith’s 34% comparative 

disparity and comports with the finding in United States v. Rogers, 73 F.3d 774 (8th Cir.1996)). 

62 Id. at 602–03 (finding that the First and Second Circuits lack a comparative disparity 

threshold, that the Third Circuit’s comparative disparity threshold was skewed by much lower 

absolute disparities, that the Seventh Circuit’s rejection of a higher absolute disparity was based 

on a lack of evidence that the disparity was not just the result of statistical coincidence and that 

the Tenth Circuit relied on an earlier precedent with an unpersuasive rationale (citing Ambrose 

781 F. Supp. 2d at 545)). 

63 Id. at 603 (holding “non-benign” factors are not required where the small distinct group makes 

the absolute and comparative disparity tests problematic, and that the disparities here are 

sufficient to not require such a showing).  
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64 Id. at 604 (declining to apply the untested DRT Garcia-Dorantes discussed). 

65 See Griffin, 846 N.W.2d at 102 (advocating for courts to use all the statistical tools available); 

Bryant, 822 N.W.2d at 127 (mandating a case-by-case approach to Duren’s second prong 

considering “all the relevant statistical tests” (citing People v. Smith, 463 Mich. 199, 217–19 

(Mich. 2000)). 

66 Re, Jury Poker, supra note 47 at 545–46 (stating that the CDT and ADT have “complementary 

strengths,” but lack the DRT’s ability to measure the defendant’s probabilistic injuries). 

67 Id. (“[N]either [the ADT nor CDT] addresses the legally relevant issue: the reduction in an 

individual defendant's ex ante likelihood of drawing a particular set of jurors.”). 

68 See, e.g., Duren, 439 U.S. at 375–76 (Rehnquist, J., dissenting).  

69 See Griffin 846 N.W.2d at 102 (noting both the ADT and CDT may be deceiving in opposite 

directions when the group is small); Re, Jury Poker, supra note 47 (stating that the Supreme 

Court found the tests “imperfect” and “misleading” in regards to relatively small groups).  

70 See Re, Jury Poker, supra note 47 at 541–43 (justifying a bright line 50% disparity of risk 

threshold); see also Bryant, 822 N.W.2d at 144 (justifying a 50% disparity of risk threshold 

because it would mean the jury selection error more likely than not impacted the defendant’s 

petit jury). 

71 See Re, Jury Poker, supra note 47 at 551 (stating that the most forceful opposition to the DRT 

is that it complicates an area of constitutional law already plagued by numbers and equations). 

72 Garcia-Dorantes 801 F.3d at 590. 

73 See Re, supra note 19 at 1582–85 (analogizing the opportunity to serve on a jury to the 

opportunity to vote to frame the Sixth Amendment as an enfranchisement right). 
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74 See Re, supra note 19 at 1597–99 (arguing that in Osorio where a computer glitch denied a 

substantial proportion of eligible jurors in two towns from being considered for jury duty, the 

court could have avoided its strained reasoning with the enfranchisement framework). 

75 See Kokopenace 2 S.C.R. ¶ 43 (doubting the possibility a perfect source list could ever create a 

fully representative jury venire due to the “innumerable” characteristics in our diverse society). 

But see Ferguson, supra note 8 at 968, 980 (suggesting “Big Data” could allow courts to create 

“almost perfect levels of representative diversity”). 

76 See Ferguson, supra note 8 (reasoning through the benefits and potential drawbacks of using 

“Big Data”—the collection, analysis, packaging, and selling of descriptive consumer data). 

77 Id. at 938 (arguing that more juror information can increase jury diversity beyond the rough 

categories of race, gender, and geography.”). But see Ho, supra note 22 (“Race matters in a 

courtroom.”); Weekend Edition Saturday: Finding a Jury of Your Peers Actually is Pretty 

Complicated (NPR radio broadcast Dec. 27, 2014) (“After all, [defense attorney Bob] Rubin 

says, race matters.”). 

78 Brandt Williams, Race Colors Jury Selection for Alleged Jamar Clark Protest Shooter, 

MPRNEWS (Jan. 13, 2017), https://www.mprnews.org/story/2017/01/13/jamar-clark-protest-

alleged-shooterscarsella-trial (reporting that potential jurors filled out questionnaires concerning 

their opinions on Black Lives Matter, guns and race—all issues latent in the upcoming trial). 

79 Compare Kokopenace 2 S.C.R. ¶¶ 74, 79, 82 (rejecting inquiry into prospective jurors’ 

identities at the jury venire stage as violating the longstanding respect for juror privacy), with 

Chernoff & Kadane, supra note 9 (“[T]he privacy interests of jurors do not outweigh the 

constitutional and statutory rights of defendants.”). 


