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PARSING THROUGH STATISTICAL TESTS: GARCIA-DORANTES V. WARREN 

PORTRAYING THE NECESSITY FOR THE COMPARATIVE DISPARITY TEST IN FAIR 

(AND REASONABLE) CROSS-SECTION CHALLENGES 

Introduction 

In Garcia-Dorantes v. Warren, a Michigan state court jury tried and convicted Garcia-

Dorantes of second-degree murder and assault.1 After the trial, however, a local teacher 

discovered a glitch in the Kent County, Michigan jury selection computer program.2 After 

exhausting state court appeals on the issue, the petitioner-appellee filed a 28 U.S.C. § 2254 

habeas petition in federal court to challenge the selection program’s constitutionally.3 The 

district court ruled Garcia-Dorantes established a prima facie case for a Sixth Amendment fair-

cross-section violation and granted the petitioner habeas relief.4 On appeal, the Sixth Circuit 

affirmed the district court’s ruling, holding the jury selection computer program used in Kent 

County violated the Sixth Amendment.5  

The primary issue in this case was whether the jury venire Garcia-Dorantes’s jury was 

selected from represented a fair and reasonable cross-section of the community.6 This case raises 

various questions such as what a fair and reasonable jury venire requires, at what point does a 

jury venire transition from fair and reasonable to unfair and unreasonable, and which statistical 

analysis tests should be used to gauge such abstract concepts.7 Further, this case illuminates the 

community confidence and legitimacy fair-cross-section jury pools add to the American judicial 

system.8 In its analysis, the Sixth Circuit patched together jurisprudence from various cases and 

jurisdiction. Additionally, the Sixth Circuit could not rely on the Supreme Court, however, due to 

the Court failing to determine the appropriate test to use in fair-cross-section cases.9 In the end, 

the Sixth Circuit departed from most circuits that primarily reject the comparative disparity test 
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and implement a lower disparity threshold than other circuits.10 The uncertainty regarding what 

fair and reasonable entails leaves challengers’ chances at a successful fair-cross-section violation 

claim a dim luck-of-the-draw.11  

The goal of this Comment is to examine the Sixth Circuit’s use of various statistical tests 

to determine the fair and reasonable representativeness of juries as it applies to Sixth 

Amendment fair-cross-section doctrine,12 and encourage the Sixth Circuit to take a more 

aggressive stance and adopt the comparative disparity test as its sole Duren second prong fair-

and-reasonable test. Part I introduces the history of an impartial jury and immergence of the fair-

cross-section doctrine. Part II outlines the Sixth Circuit’s holding and analysis in Garcia-

Dorantes. Part III critiques the Sixth Circuit adoption of a case-by-case approach to determine 

which statistical analysis test to utilize, and explicates the necessity of exclusive and widespread 

adoption of the comparative disparity test to measure the fair and reasonable representation of 

underrepresented groups in fair-cross-section analysis.  

Part I: Background 

 Under the Sixth Amendment, all criminally accused persons “shall enjoy the right to a 

speedy and public trial, by an impartial jury of the State and district wherein the crime shall have 

been committed.”13 Additionally, in Duncan v. Louisiana per the Fourteenth Amendment, the 

Supreme Court explicitly extended the right to an impartial jury to state court trials.14 

Consequently, trial by jury ideas can be traced back to the Constitution’s drafting and the Sixth 

Amendment ratification, yet remain prevalent in present judicial dialogue.15  

A. Development of the Fair-Cross-Section Doctrine 

Past legislative action, case law and ever-changing public policy created the fair-cross-

section doctrine, and continue to mold the doctrine today.16 While the idea of an impartial jury as 
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a fundamental right dates back to before the Magna Carta,17 for two centuries, the American 

judicial system envisioned a proper jury as a twelve white, and often landowning, men.18 Over 

time, however, the “notions of what a proper jury is have developed in harmony with [the 

country’s] basic concepts of a democratic system and representative government.”19 The 

Nineteenth Amendment’s ratification during the early twentieth century substantially increased 

the voting population.20 Paired with the earlier-enacted Fifteenth Amendment,21 the legislature 

faced a new question – does the ability to vote translate to the ability to serve on a jury?22  

Ultimately, Congress answered with the Jury Selection and Service Act of 1968.23 The 

act stipulates that “all citizens shall have the opportunity to be considered for service on grand 

and petit juries . . . .”24 In Taylor v. Louisiana, the Court followed Congress’s lead, and held that 

“petit juries must be drawn from a source fairly representative of the community.”25 In doing so, 

the Court ruled allowing women to opt-out of jury service deprived the accused of his right to his 

constitutionally entitled factfinder, one drawn from “a body truly representative of the 

community.”26 Taken collectively, statutory history, case law and public policy transformed an 

“impartial jury” to mean a jury drawn from a fair-cross-section of the community.  

B. Duren and the Three-Prong Prima Facie Case for Fair-Cross-Section Violations 

Since the Jury Selection and Service Act termed the phrase “a fair cross section of the 

community,”27 the judiciary has struggled to figure out what the doctrine requires.28 More than a 

decade after the act, the Supreme Court, via Duren v. Missouri, established a three-prong prima 

facie test for a Sixth Amendment fair-cross-section requirement violation.29 Accordingly, a 

defendant must show “(1) that the group alleged to be excluded is a ‘distinctive group’ in the 

community; (2) that the representation of this group in venires from which juries are selected is 

not fair and reasonable in relations to the number of such persons in the community; and (3) that 
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this underrepresentation is due to systematic exclusion of the group in the jury-selection 

process.”30 The burden then shifts to the prosecution to prove that the exclusion furthered a 

legitimate state interest.31 Thus, the Court’s decision in Duren created a framework for future 

fair-cross-section challenges.  

C. Various Tests are Used to Determine the Second Prong, Fair and Reasonable Threshold 

  While all three prongs of Duren’s prima facie case come under scrutiny, the second 

prong is the most commonly disputed in cases.32 The first prong requires determining the 

distinctive group’s percentage within the community.33 Using that baseline benchmark, lower 

courts have applied various tests to determine whether the distinctive group’s representation in 

each jury venire is fair and reasonable in proportion to the group’s presence within that 

community.34 

The three most commonly used second prong tests are the absolute disparity test, the 

comparative disparity test and the standard deviation test.35 First, the absolute disparity test takes 

the distinctive group’s percentage within the community as a whole, and then subtracts the 

group’s percentage within the entire jury venire.36 In prior case law, the First, Second, Third, 

Seventh and Tenth Circuits each applied and adopted the test at different threshold levels.37 

Second, analogous to the absolute disparity test is the comparative disparity test.38 The 

comparative disparity test takes the absolute disparity test percentage and divides it by the 

population percentage of the entire distinctive group eligible for jury service.39 Comparative 

disparity test is often used in the Sixth and Eighth Circuits, specifically when the distinctive 

group population is small.40 Last, a less commonly applied but regularly discussed test, the 

standard deviation test, attempts to calculate whether the disparity between the two percentages 
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is due to chance or rather a systematic exclusion of the distinctive group.41 To date, however, no 

circuit has officially adopted the standard deviation test.42  

Not only is there circuit split on these issues, but when given the chance in Berghuis v. 

Smith to resolve ambiguity, the Supreme Court failed to specify which test should be used.43 As a 

result, successful fair-cross-section claims depend primarily on which circuit the petitioner files 

in rather than the case’s merits.44 Therefore, the second prong test needs precision and reform.  

Part II: Case Description 

 In Garcia-Dorantes, the Sixth Circuit held that the district court correctly granted habeas 

relief because petitioner-appellee established a Duren prima facie case for a Sixth Amendment 

fair-cross-section violation.45 After detailing the case’s procedural posture, the court spent the 

majority of the opinion analyzing the only aspect of Garcia-Dorantes’s prima facie case at 

issue46: “whether Garcia-Dorantes ha[d] shown that the representation of African Americans and 

Hispanics in the jury venire from which his jury was drawn was not fair and reasonable in 

relation to the number of such persons in the community.”47 Ultimately, the court held 3.45% 

absolute disparity and 42% comparative disparity adequately fulfilled Duren’s second prong.48 In 

doing so, however, the Sixth Circuit did not exclusively adopt any particular test for future fair-

cross-section claims.49 

The Sixth Circuit gave three reasons for its holding.50 First, the court relied on the 

Supreme Court’s guidance, or lack thereof,51 and acknowledged that when given the option to do 

so in Smith v. Berghuis, the Supreme Court “refrained from taking sides . . . on the method or 

methods by which underrepresentation is appropriated measured.”52 Second, the court used its 

own prior fair-cross-section case law.53 Specifically, the court relied again on Berghuis, a 

factually similar case, that demonstrated a successful fair-cross-section violation with lower 
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absolute and comparative disparities, 1.28% and 34% respectively.54 Furthermore, the Sixth 

Circuit took influence from United States v. Rogers, an Eighth Circuit case holding a 30% 

comparative disparity sufficient under Duren second prong analysis.55 Third, the court 

distinguished, both legally and factually, the cases from the First, Second, Third and Seventh 

Circuits on which appellant-respondent relied.56 Moreover, the Tenth Circuit’s persuasive 

authority in United States v. Orange, a case wherein the court held 3.57% absolute disparity and 

51.22% comparative disparity insufficient, did not persuade the Sixth Circuit.57 Instead the Sixth 

Circuit’s preserved its own precedent.58  

Part III: Analysis 

Overall, the Sixth Circuit’s holding in Garcia-Dorantes was correct. Also, in so much as 

it was utilized, the court correctly applied the comparative disparity test.59 The court, however, 

neglected to wholly adopt the comparative disparity test.60 Contrarily, uncompromisingly putting 

the comparative disparity test into wholesale practice would better served the Sixth Circuit in its 

future fair-cross-section cases. The Sixth Circuit’s exclusive adoption of the comparative 

disparity test would better serve fair-cross-section goals, minimize the marginalization of small 

minority populations and allow the Duren third prong to safeguard in borderline cases.  

A. The Comparative Disparity Test Aligns with the Fair-Cross-Section Doctrine Goals 

Unlike other tests, the comparative disparity test supports the goal of a representative, 

impartial jury and adapts to evolving public policy. The fair-cross-section jury venire originated 

from an increase in the country’s voter population.61 As mentioned in Part I, however, 

transforming the collective jury venire from white males to include females and minorities 

challenged the courts.62 While females make up an equal percentage, and at times more, of the 

community as males,63 African American and Hispanics populations are characteristically much 
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lower than white population percentages.64 The fair-cross-section doctrine’s chief purpose is to 

ensure defendants’ Sixth Amendment right to a trial by jury, while the jury’s main function is “to 

ensure that the verdict reflects the voice of the community, and the jury cannot serve that 

purpose if distinctive groups in the community are left out of the jury pool.”65 As a result, 

drawing an impartial jury from a community’s fair-cross-section emerged in an effort to achieve 

more representative juries.66  

While often criticized for exaggerating the disparity percentage,67 the comparative 

disparity test’s weakness actually makes the test the best choice for second prong analysis: the 

comparative disparity test gives defendants the benefit of the doubt at prong two.68 As a result, 

the comparative disparity test allows the fair-cross-section doctrine’s targeted demographic, 

distinctive groups encompassing small population percentages, a chance to proceed.  

 Not only does the comparative disparity test better achieve a more representative jury, 

the test also advances public policy concerns.69 Research suggests not only does serving on a 

jury increase individuals confidence in the judicial system, but the public largely trusts diverse 

juries more than juries filled with similar, like-minded people.70 Furthermore, verdicts rendered 

from more representative juries “are believed to be more likely to render decisions that accord 

with the larger population’s unarticulated interests . . . ” and various demographics views of 

justice.71  

Contrarily, comparative disparity test and fair-cross-section opponents argue the 

complete representation of a community is near impossible in a single petit jury.72 Challengers, 

however, fail to acknowledge the distinction between a petit jury and a jury venire.73 A fair-

cross-section does not require the twelve people on a petit jury equally represent the 

community’s demographic makeup.74 Rather, the fair-cross-section doctrine only requires a 
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defendant’s petit jury be drawn from a jury pool, or jury venire, with a proper demographic 

formation.75 Therefore, potential petit jury arguments are irrelevant and unfounded.   

B. The Widely Used Absolute Disparity Test Marginalizes Small Minority Populations 

Unlike the comparative disparity test, the popular absolute disparity test undermines the 

fair-cross-section doctrine’s origin, function and purpose. Most threatening is the absolute 

disparity test’s potential to eliminate the representation requirement for a distinctive group that 

comprises a small population percentage.76 For example, in 2010, African Americans comprised 

9.45% of the Los Angeles County population.77 Many circuits adopting the absolute disparity 

test require a standard 10% absolute disparity threshold.78 Regardless, even if African Americans 

were completely unrepresented in the jury pool, the absolute disparity could never exceed 9.45%. 

Therefore, it would be impossible for a minority, distinctive group comprising less than 10% of 

the population, in this instance African Americans in Los Angeles County, to ever raise a 

successful fair-cross-section challenge in a jurisdiction operating under the common threshold.  

Applying the absolute disparity in various large cities in the country would threaten the 

existence of the fair-cross-section jury pool.79 As previously mentioned, fair-cross-section 

requirements could be eliminated from somewhere as metropolitan as Los Angeles County. 

Under the stern absolute disparity test, a fair-cross-section claim always fails under the Duren 

second prong resulting in no prima facie case for a fair-cross-section violation in Los Angeles 

County, regardless of whether a systematic exclusion of a distinctive group occurred.80 

Therefore, the absolute disparity test diminishes the fair-cross-section’s function and purpose.  

Challengers argue that comparative disparity analysis requires too much effort for 

jurisdictions that render little to no benefits.81 The numbers, however, tell a different story.82 In 

San Francisco, African Americans make up only 5.7% of the population.83 In contrast, in 2016, 
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African Americans represented 39% of the individuals booked into the San Francisco jail and 

51% of the individuals represented by public defenders in the jurisdiction.84 Additionally, a 10-

year study from two Florida counties, Lake and Sarasota, revealed juries containing zero African 

Americans convicted 81% of black defendants.85 Those same juries, however, only convicted 

66% of white defendants.86 Contrarily, in those same jurisdictions, when the jury included only 

one African American, juries resulted in a 71% conviction rate for African American defendants 

and a 73% conviction rate for white defendants.87 Such a drastic change in conviction rates show 

the large potential benefits of using the comparative disparity test rather than the absolute 

disparity test, or a combination of the two. 

C. Duren Third Prong Acts as a Safeguard Against Comparative Disparity Concerns 

Even with a lessoned second prong standard, the third prong of the Duren test acts as a 

safeguard in borderline cases and ensures that frivolous claims do not proceed. Nonetheless, 

giving petitioners the benefit of the doubt at the second prong is not a new concept.88 In practice, 

however, a more relaxed second prong often does receive scrutiny.89 Opponents of the 

comparative disparity test worry that the test lowers the standard necessary for a petitioner to 

establish a sufficient prima facie case.90 Those opponents, however, overlook a key component 

of implementing the comparative test at the second prong. Surpassing the second prong 

benchmark gets the petitioner only so far.91 Assuming the first prong is already satisfied,92 after 

adequately passing the second prong, the petitioner still must pass the third, final prong.93 

Therefore, even if the second prong is met, the doctrine requires the underrepresentation be a 

result of systematic exclusion of the distinctive group during the jury-selection process.94  

Moreover, the standard deviation test, mentioned in Part I, fits within a third prong 

framework much better than the second prong.95 This test “ascertains the likelihood that random 
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chance explains a particular set of observed results.”96 Unlike the other tests, standard deviation 

measures the probability of a result rather than the significance of a result.97 Similarly, the third 

prong looks to the reason behind the disparity discovered in the second prong, rather than the 

magnitude of the disparity. Therefore, like the absolute disparity test, the standard deviation test 

does not serve as an adequate second prong test.98 Therefore, courts are left to adopt the 

comparative analysis test as a sole test for Duren prima facie violations. 

Consequently, using the comparative disparity test to give petitioners the benefit of the 

doubt in second prong challenges does not lessen the prima facie standard, but rather allows the 

petitioner to surpass the second prong and proceed to the third prong evaluation.99 Therefore, the 

third prong can safeguard fair-cross-section claims against warrantless violations.100 

Conclusion 

 Despite using a comparative disparity test in its Garcia-Dorantes v. Warren analysis, the 

Sixth Circuit adopted a case-by-case approach to determine what constitutes a fair, and 

reasonable, cross-section of the community as it pertains to the Sixth Amendment right to an 

impartial jury.101 While correct in its holding, the Sixth Circuit should have taken a more 

aggressive approach and adopted the comparative disparity test in its entirety.  

First, the comparative disparity test aligns with the goals of and policy behind the fair-

cross-section doctrine. Second, the widely used absolute disparity test marginalizes small 

minority populations but making a fair-cross-section virtually unattainable. Third, in borderline 

cases, erring on the side of lenity towards the accused allows the third prong of the Duren prima 

facie case to act as a safeguard against meritless claims. Overall, widespread adoption of the 

comparative disparity test aligns with the statutory purpose, case law and public policy 

concerning fair-cross-section challenges. 
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