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Article 

Aesthetic Play and Bad Intent 

Andrew J. Kerr† 

Threatening words or images are assumed by American 
courts to be non-art. But this threshold question of art status is 
complicated by the evolution of rap and performance art. There 
is no articulable way to discern art from non-art for these non-
textual media, a problem compounded in the unique context of 
the Internet. In civil litigation we can resort to institutionalist 
tests like audience reception. But mens rea matters in criminal 
prosecution. I favor judicial pragmatism in what I argue here is 
a very non-legal area of law. 

I. INTRODUCTION  
In March 2016, Compton rapper YG released the single, 

“FDT”, shorthand for “fuck Donald Trump,” as a critical response 
to the then Republican primary challenger. The track was rec-
orded in about an hour,1 and eventually became a summer an-
them because of its political appeal.2 VICE Media’s Noisey pub-
lication celebrated it as the best track of 2016. Some of the lyrics 
are rote and predictable. Still, it possesses a vital energy and 
contains several clever lines, such as the couplet: “Reagan sold 
coke / Obama sold hope.”3 Any rap fan would recognize the song 
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 1. Adelle Platon, YG & Nipsey Hussle Discuss Their Anti-Donald Trump 
Track ‘FDT’ & Why ‘Trump Is Not the Answer’, BILLBOARD (Apr. 1, 2016), 
https://www.billboard.com/articles/columns/hip-hop/7318769/yg-nipsey-fdt 
-fuck-donald-trump-2016-election. 
 2. Christopher R. Weingarten, YG Talks Summer Protest Anthem ‘FDT 
(F—k Donald Trump)’, ROLLING STONE (Sept. 1, 2016), https://www 
.rollingstone.com/music/features/yg-talks-summer-protest-anthem-fdt-f—k 
-donald-trump-w437360. 
 3. FDT (Fuck Donald Trump), GENIUS, https://genius.com/Yg-fdt-fuck 
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as a verbal spar in the genre tradition of the “battle.” But the 
directness of certain lyrics, e.g. wondering aloud why drug king-
pin El Chapo hasn’t yet “sniped” Trump and the suggestive coda 
(“and if your ass do win, you gon’ prolly get smoked”) put YG on 
the radar of the Secret Service.4 

“FDT” was published prior to Trump’s election, and so the 
song is not captured by 18 U.S.C. § 871, which criminalizes 
threats made against the President and successors to the Presi-
dency.5 But even if the track had been released after November 
8, 2016, a court would recognize the lyrics to only be predictive—
not prescriptive—and to channel a collective attitude towards 
Trump’s divisive candidacy. YG could rightly claim that he did 
not sincerely want to harm President Trump (a true threat), nor 
incite others to harm the president (criminal incitement). 

Lurking here are assumptions of what counts as art, and 
who counts as an artist. Having to answer “what is art?” is a rare 
issue for American courts, and judges have improvised indirect 
ways to resolve this riddling question. Professor Christine 
Haight Farley cataloged various “doctrines of avoidance” (e.g., 
displacement, emphasis on weight of evidence, framing as a 
linked issue) in her 2005 article “Judging Art.”6 Other scholars 
have strategized ways judges can distinguish art from non-art, 
or determine whether blended categories like industrial design 
earn copyright protection.7 Copyright is indeed the center of 
gravity in this discussion of how courts should define and evalu-
ate art. Only the exceptional case—like Robert Mapplethorpe’s 
hyper-sexualized photography in Cincinnati v. Barrie—requires 
a criminal jury to consider whether a contested art object is ob-
scenity or craft.8 

Barton Beebe’s article, “Bleistein, The Problem of Aesthetic 
Progress, and the Making of American Copyright Law,” is the 
 

-donald-trump-lyrics (last visited Sept. 20, 2018) [hereinafter “FDT”]. 
 4. Id. Adelle Platon, YG Says Secret Service Reached Out Following Re-
lease of Anti-Trump Song, May Try to Take His Album Off Shelves, BILLBOARD 
(Apr. 27, 2016), https://www.billboard.com/articles/columns/hip-hop/7348438/yg 
-secret-service-donald-trump-fdt. 
 5. FDT, supra note 3 (showing the release date as March 30, 2016). 
 6. Christine Haight Farley, Judging Art, 79 TUL. L. REV. 805, 836–39 
(2005). 
 7. E.g., Glen Cheng, The Aesthetics of Copyright Adjudication, 19 UCLA 
ENT. L. REV. 113, 126 (2012) (describing the conceptual separability test as ap-
plied to an artful bicycle rack in Brandir International). 
 8. Alex Palmer, When Art Fought the Law and the Art Won, SMITHSONIAN 
(Oct. 2, 2015), https://www.smithsonianmag.com/history/when-art-fought-law 
-and-art-won-180956810/. 
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most recent contribution to this discussion.9 His article encour-
ages us to think about these issues at first principles and to move 
beyond the individual object. Rather the object is the problem for 
Beebe. He instead emphasizes the creator and process of “aes-
thetic play” over the idle fetishization of the end product.10 Beebe 
expands on the pragmatist tradition of John Dewey and Richard 
Shusterman. For these thinkers, quotidian events like “the fire-
engine rushing by” are part of the lived experience of art.11 Beebe 
argues our “post-scarcity” Internet society uniquely allows us to 
achieve the kind of “poeticized culture” anticipated by Richard 
Rorty.12 We all can and should be free to tinker with our shared 
artistic heritage. 

I agree with Professor Beebe’s reading of Bleistein.13 In this 
case the Supreme Court was prompted to determine if a set of 
ordinary circus posters were sufficiently artistic to earn copy-
right protection.14 Justice Holmes made the “fateful”15 choice to 
base his holding on an interlocking test: 1) an artwork is original 
if it is uncopied and contains the artist’s personality, and 2) an 
artwork promotes progress if it has commercial value.16 Since 
then, judges have elided the “personality” prong of Holmes’ opin-
ion, and reduced the “progress” test to the facile equation of un-
copied commercial value = copyrightable.17 Beebe’s history is an 
elegant corrective. But in this Article I point out the limits of his 
prescriptions: that we ignore the art status of the shared object, 
that we focus on authorial personality, and that we trust in the 
poetic capacity of an Internet society. Beebe cites to rap, in par-
ticular, as a medium representative of his vision. The rap group 
2 Live Crew’s sample of Roy Orbison’s “Oh, Pretty Woman” was 
the very inspiration for transformative use doctrine.18 Beebe ap-
plauds the “creative virtuosity” of sample-based rap music, and 
alludes to the availability of open source beat-making software.19 

 

 9. Barton Beebe, Bleistein, The Problem of Aesthetic Progress, and the 
Making of American Copyright Law, 117 COLUM. L. REV. 319 (2017). 
 10. Id. at 346, 351 (2017). 
 11. Id. at 344. 
 12. Id. at 347, 389. 
 13. Bleistein v. Donaldson Lithographic Co., 188 U.S. 239 (1903). 
 14. Id. 
 15. Id. at 250. 
 16. Id. at 250–51. 
 17. Id. 
 18. Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994). 
 19. Beebe, supra note 9, at 344, 394. 
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In this Article I explore how the silent question of “what is 
art” intersects with criminal law, and why novel media like rap 
and performance art are each particularly 1) difficult to evaluate 
as art and 2) capable of threatening or inciting violence. In civil 
litigation, the question of whether something is bad art or art at 
all generally collapses on itself.20 If someone is willing to pur-
chase an object as “art” then we do not need to worry much about 
its quality. In outlier cases like Brancusi, in which a customs 
court questioned whether an abstracted, non-representational 
sculpture was art or “mere industrial pipe” for tax duty purposes, 
judges have been required to make the threshold determination 
of art status.21 More often we can simply ignore the overwhelm-
ing amount of bad art/non-art that never enters the marketplace: 
“a visit to the dumpster behind an art school would provide am-
ple evidence of putatively worthless ‘fine art.’”22 The blurry bad 
art/non-art distinction is already resolved by the art school pro-
fessor, museum curator, gallery owner, tastemaker, etc. 

In the rare case like Brancusi, judges can employ institu-
tionalist or reader-response tests to determine an object’s art 
status. Critic-scholar Arthur Danto famously argued an object’s 
acceptance by the Artworld is the touchstone in a post-modern 
universe of pop art and conceptual art.23 Importantly, this insti-
tutionalist approach focuses on audience, whether it is an elite 
cadre of aesthetes or generic consumer market. 

In contrast, the criminal law focuses on the speaker or artist. 
Mens rea is core to our understanding of the criminal law. A 
criminal defendant must have bad intent, or have been so care-
less as to not realize the obvious consequences of her actions, to 
receive criminal punishment. This requires us to look into the 
interiority of the defendant’s mind and ferret out expectations. 
There are a few problems here that I address in the rest of this 
article. How do we triangulate bad intent if it is impossible to 
separate art from non-art when reviewing written lyrics (rap) or 
the surface event (performance art)? How should courts manage 
“meta” problems in art where the value and status of an art ob-
ject depends on its commentary or referential value? If we are to 

 

 20. Cf. Farley, supra note 6, at 820. 
 21. E.g., Cheng, supra note 7, at 133. 
 22. Ben Depoorter & Robert Kirk Walker, Unavoidable Aesthetic Judg-
ments in Copyright Law: A Community of Practice Standard, 9 NW. U. L. REV. 
343, 352 (2015). 
 23. Arthur Danto, The Artworld, 61 J. PHIL. 571 (1964). 
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look at expected audience reactions as an index of criminality, is 
this inquiry problematized in the unique context of the Internet? 

Justice Alito in his recent Elonis dissent questioned whether 
aesthetic intent should always negate bad intent in criminal 
prosecution.24 In that case, the defendant uploaded violent ama-
teur “rap” lyrics to his Facebook page, which was read by only a 
small group of acquaintances, including his threatened ex-wife. 
I expand here on whether judges can separate the mere written 
or spoken word from Rap-as-Art, a task made more difficult with 
the aesthetic turn to “mumble rappers” like Lil Yachty and 
Young Thug.25 I also analyze two arguable pieces of performance 
art: comedienne Kathy Griffin’s decapitated Trump head and the 
2014 “Boston Marathon Bombing Hoax” of amateur artist Kevin 
Edson. I conclude by reaffirming the merits of the Supreme 
Court’s contested jurisprudence in this doctrinal space. 

II. AESTHETIC PLAY AS COMMENTARY  
Professor Beebe argues that the motivating purpose of the 

“Progress” language in the Copyright Clause of the Constitution 
is to promote individual “aesthetic play.”26 This is a supple term, 
but one that does important work in unifying the conceptual 
moves in his article. My own first reading of the Progress Clause 
was to assume the Framers either wanted 1) better art or 2) more 
art. The first choice is subjective; the second choice is prosaic. 
Beebe avoids this schema by re-centering the inquiry on the in-
dividual. The actual function of the Progress Clause is to ensure 
that more Americans are able to engage with art, to scribble, to 
fiddle and tinker, even if this creative process “does not ulti-
mately result in the production of aesthetic work.”27 This is an 
intrinsic, very human value. In addition, because of the benefits 
of living in an increasingly “post-scarcity” Internet society, we 
can each have access to the raw materials of making art, and no 
longer have to be mere passive consumers of art. Aesthetic play 
connects the textual and policy arguments in the article. 

 

 24. Elonis v. United States, 135 S.Ct. 2001, 2016 (Alito, J., dissenting) 
(2015). 
 25. See Troy L. Smith, What is Mumble Rap? 25 Essential Songs From Fu-
ture, Migos and More, CLEVELAND.COM (June 6, 2017), https://www.cleveland 
.com/entertainment/index.ssf/2017/06/what_is_mumble_rap_25_essentia.html 
(defining mumble rap as “a genre characterized by melodic flows and lyrics that 
are mostly indecipherable”). 
 26. Beebe, supra note 9, at 346–48. 
 27. Beebe, supra note 9, at 346–47. 
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I like this reading of the Progress Clause. However, I expand 
on Beebe’s discussion of “aesthetic play” to identify a second con-
notation to his term. For Beebe, “aesthetic play” means the pro-
cess of making art. For the wordsmith rapper, or the jocular con-
ceptual artist, “to play” might instead be understood as “to pun,” 
to joke, to make ironic, to reinvent, to deconstruct, to subvert. 
This is the proverbial “play on words.” Importantly, this kind of 
aesthetic play requires a reference to some other work or thing 
(or the “meta” reference to oneself, e.g., Kanye West’s “I Love 
Kanye” from The Life of Pablo28). 

In “FDT”, YG assumes we are familiar with Donald Trump. 
Otherwise his song lacks critical value and registers as obscure 
and petty. Why bother to write an entire rap diatribe about some 
guy named Donald you happen to be acquainted with in your 
immediate personal life? Indeed, the fact that many of us know 
YG, and all of us know Donald Trump, is why we understand 
“FDT” to be an actual rap song (“rap-as-Art”). Even the more vi-
olent suggestions (e.g., the El Chapo solicitation29) are heard as 
passing whims, as sublimated frustrations, as the kind of 
ephemeral half-thoughts many of us occasionally have about dif-
ferent stripes of politicians. It makes sense to have a higher 
standard for what counts as a criminal threat when targeting 
public figures.30 They are a shared reference point for broader 
critique. 

In the recent Elonis Supreme Court case, the defendant riffs 
on a sketch from comedy troupe “The Whitest Kids You Know” 
by substituting the word “wife” (Elonis was recently divorced) for 
the word “president.”31 His Facebook “rap” begins: “Did you 
know that it’s illegal for me to say I want to kill my wife? / It’s 
one of the only sentences that I’m not allowed to say.”32 Other 
lines are more graphic, e.g., “Fold up your [protection-from-
abuse order] and put it in your pocket / Is it thick enough to stop 
 

 28. KANYE WEST, I Love Kanye, on THE LIFE OF PABLO (Def Jam Recordings 
2016). 
 29. Interestingly, YG was pressured by the Secret Service to omit this lyric 
for the album version of the track. Weingarten, supra note 2. 
 30. See Michael Pierce, Prosecuting Online Threats After Elonis, 110 NW. 
U. L. REV. 995, 1003 (2016) (arguing courts should apply a hybrid approach that 
“focus[es] on the identity of the target and impose[s] a higher mens rea standard 
when the target is a public figure”). 
 31. Aarti Shahani, Is A Threat On Facebook Real? Supreme Court Will 
Weigh In, NPR (June 20, 2014), https://www.npr.org/sections/alltechconsidered/ 
2014/06/20/323723127/supreme-court-facebook-delve-into-threatening 
-language. 
 32. Elonis v. United States, 135 S.Ct. 2001, 2005 (2015). 
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a bullet?”33 However, Elonis also contrives an alter-ego persona 
“Tone Dougie” and inserts a level of self-awareness (“Um, but 
what’s interesting is that it’s very illegal to say I really, really 
think someone out there should kill my wife”) to complicate any 
bad intent.34 After reviewing the entire Facebook screed the 
reader is left with a few competing impressions: these lyrics are 
not artful, and probably do not deserve to be described as art at 
all; he is riffing on a comedy troupe, but one not very well known; 
he might think he is writing for a broad swath of imagined fans, 
but his ex-wife would interpret his posts as targeting her. 

III. VALUING RAP WHEN TALK IS CHEAP  
Does all of this make Elonis’ posting a rap? Chief Justice 

Roberts seemed to use skeptical “scare quotes” in referring to 
Elonis’ “self-styled ‘rap’ lyrics.’”35 He also avoided the question of 
whether this is constitutionally protected art. Instead the anal-
ysis depended on the subjective intent of Elonis. Because the 
posts were “often interspersed with disclaimers that the lyrics 
were ‘fictitious,’ with no intentional ‘resemblance to real per-
sons,’” the scienter requirement for making a criminal threat 
was not satisfied here.36 We can ask only in the hypothetical if 
the outcome would have been different if Elonis did not include 
these disclaimers, or if the Court would have then engaged the 
question of whether artfulness is relevant to First Amendment 
protection. In the December 2017 edition of Columbia News, Pro-
fessor Tim Wu described the First Amendment as becoming “ob-
solete” in our “era of cheap speech” where “it’s easy to have a 
Facebook or Twitter account.”37 Elonis’ words seem to add noth-
ing to the quality of human discourse or the marketplace of 
ideas. Is this the kind of aesthetic play we want to promote? 

The true threat remains a silent, lurking problem because it 
cannot even be conceptualized as value-adding speech, let alone 
art. Criminal threats are outside the purview of the First 
Amendment.38 Professor Steven Gey instead argues that a 
 

 33. Id. at 2006. 
 34. Id. at 2005. 
 35. Id. at 2004 (emphasis added). 
 36. Id. at 2005, 2012. 
 37. Georgette Jasen, 5 Questions: Law Prof. Tim Wu on the First Amend-
ment, Social Media and Net Neutrality, COLUMBIA NEWS (Dec. 20, 2017), http:// 
news.columbia.edu/content/5Q-Law-Prof-Tim-Wu-on-the-First-Amendment 
-Social-Media-and-Net-Neutrality. 
 38. Kenneth L. Karst, Threats and Meanings: How the Facts Govern First 
Amendment Doctrine, 58 STAN. L. REV. 1337, 1347 (2006). 
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threat functions as a form of physical violence,39 and so a true 
threat analysis is most always orthogonal to an object’s art sta-
tus. 

Justice Alito in his Elonis dissent did, however, consider 
these combined issues of artistic and criminal intent. First, he 
rejected Elonis’ argument that a “therapeutic or cathartic bene-
fit” to the threatening speaker creates First Amendment protec-
tion.40 He also raised the problematic case of the social media 
user who “dress[es] up a real threat in the guise of rap lyrics, a 
parody, or something similar.”41 Alito settles on a recklessness 
mens rea as the correct standard, but it remains unclear to me 
whether he thinks a speaker/writer can simultaneously have an 
aesthetic and bad intent. If we are using a recklessness standard 
as a rough proxy to remind the amateur of her limited audience, 
does this privilege the known over the unknown artist? In the 
democratized Internet, a pervasive store of information, can we 
really predict who our sum audience will be? 

A relevant inquiry is whether to distinguish the committed 
amateur from the newcomer. The Third Circuit majority noted 
that defendant Elonis had little history of listening to or writing 
raps, but did not base its holding on this fact.42 Other scholars 
have recommended looking at the prior history of the defendant 
to assess the credibility of a claim that a threat is constitution-
ally protected art.43 Communications law scholar Brooks Fuller 
further suggests that we consider a defendant’s “breadth of 
online followers” and “past history of consummated criminal acts 
arising out of prior threats” on the Internet.44 Does this go to 
modus operandi or prior bad acts? Either way these tests are 
easy to manipulate for the deceptive social media user—I can lay 
a predicate of sharing my “art” on the Internet for pretextual 
purposes; I can curate an obnoxious web personality who threat-
ens indiscriminately but does not follow through, to make me 

 

 39. Steven G. Gey, The Nuremberg Files and the First Amendment Value 
of Threats, 78 TEX. L. REV. 541, 593 (2000). 
 40. Elonis v. United States, 135 S.Ct. 2001, 2016 (Alito, J., dissenting) 
(2015). 
 41. Id. 
 42. P. Brooks Fuller, Evaluating Intent in True Threats Cases: The Im-
portance of Context in Analyzing Threatening Internet Messages, 37 HASTINGS 
COMM. & ENT L.J. 37, 56 (2015). 
 43. John Villasenor, Technology and the Role of Intent in Constitutionally 
Protected Expression, 39 HARV. J. L. & PUB. POL’Y 631, 670–71 (2016). 
 44. Fuller, supra note 42, at 75. 
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appear as a mere blowhard and drown out my actual intended 
threats. 

IV. RAP AS SOUND/LAW AS TEXT  
I appreciate Beebe’s respect for rap. He cites to Richard 

Shusterman’s language of “creative virtuosity” to describe rap-
pers, and his prescription that we each be empowered to tinker 
with our shared artistic heritage seems informed by common rap 
pastiches like the remix or sample.45 Indeed, Richard Shuster-
man’s Pragmatist Aesthetics, published in 1992,was situated in 
a “golden age” of sample-based rap music, including iconic al-
bums like the Beastie Boys’ Paul’s Boutique and A Tribe Called 
Quest’s The Low End Theory. Of course, sample-based music re-
mains important in rap, as typified by Kanye West or “mashup” 
artists like Girl Talk.46 However, one aspect of rap that has cer-
tainly evolved since the political, gangster or conscious rapping 
of the 1980s and 1990s is an emphasis on sound and atmosphere 
over lyrical intelligibility. Today so-called “mumble rappers” like 
Lil Yachty and Young Thug dominate streaming charts and 
YouTube views.47 In his epic write-up on Young Thug for GQ 
magazine, Devin Friedman describes the Atlanta rapper as “lit-
erally … famous for being unintelligible” and “the most success-
ful lyricist in the history of the world whose thing is that you 
can’t understand what the fuck he’s talking about.”48 His lyrics 
feel ad hoc, adlibbed, absurdist, Dadaist, insular, indulgent and 
often, well, mumbled. He is likely the only rapper in recent 
memory to open an album with the country exclamation 
“Yeehaw!” Wired magazine summarized the genius of Young 
Thug in its October 2015 article title: “Young Thug Isn’t Rapping 
Gibberish, He’s Evolving Language.”49 

All this said, Young Thug—and many other contemporary, 
language-evolving rappers—are not rapping lyrics to be read and 
unpacked as text. Rap music is meant to be heard, danced to, 
 

 45. Beebe, supra note 9, at 344. 
 46. See Are Mash-Ups a Thing of the Past? An Interview With Girl Talk, 
PIGEONS & PLANES (Jan. 4, 2016), https://pigeonsandplanes.com/in-depth/2016/ 
01/mash-ups-2016 (discussing Girl Talk’s “mash-up” style). 
 47. Smith, supra note 25.  
 48. Devin Friedman, Young Thug is an ATLien (and the Best Rapper Alive), 
GQ (Feb. 16, 2016), https://www.gq.com/story/young-thug-best-rapper-alive 
-interview. 
 49. Charley Locke, Young Thug Isn’t Rapping Gibberish, He’s Evolving 
Language, WIRED (Oct. 15, 2015), https://www.wired.com/2015/10/young-thug 
-evolution-of-language/. 
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inspired by, meditated on, enjoyed, etc., but not necessarily stud-
ied using the traditional tools of legal interpretation. This is a 
problem for courts. Law is eminently textual. The “Rule of Law” 
is, by definition, written. Judges use conventional hermeneutical 
moves when interpreting statutes, case law or other sources of 
authority. Lawyers are trained to write with clarity and preci-
sion. Contracts reduce the terms of negotiation to a document—
we don’t look to extrinsic evidence. The written word is the be-
ginning and end of legal practice. 

For many rappers, a lyric sheet is at best a rough blueprint 
(or perhaps just a “footprint”—many rappers improvise or only 
“write” their lyrics in their head before entering the recording 
booth). But when judges encounter rap lyrics—whether the am-
ateur, or the professional50—they do so in text form. Most judges 
are not very literate in visual arts like painting or film (e.g., the 
Supreme Court’s review of police chase footage in Scott v. Har-
ris51). Still, it feels nonsensical to imagine a tax judge deciding 
whether the non-representational sculpture in Brancusi is art 
based on a written description of its appearance. It is similarly 
difficult to determine whether an anonymized Young Thug lyric 
is gibberish or next-level art-rap by only reading it, and without 
having the additional context of hearing it rapped or knowing 
that Young Thug is its author. See the below couplet from “Rid-
ing Around” (2014) with Yung La & D.K.:  

 
“I just seen my dope come up out the baby’s nose  

Aaliyah, Imma rock the baby’s boat.”52 
 

Like many song lyrics from all sorts of genres, this lyric 
could not possibly be interpreted literally. But its suggestions of 
drug use and sexual performance, and the measure word/name-
drop to deceased R&B singer Aaliyah do enough to capture the 
absurd, grandiose street lifestyle that Young Thug wants to pro-
ject and perhaps comment on. Your guess is as good as mine, but 
my guess is still probably better than most federal judges. I now 
share two other rap lyrics side-by-side for comparative purposes: 
 

 50. See, e.g., Charis E. Kubrin & Erik Nielson, Rap on Trial, 4 RACE & JUST. 
185, 186 (2014) (describing criminal court use of lyrics by professional rappers 
Lil Boosie and B.G.). 
 51. Naomi Mezey, The Image Cannot Speak for Itself: Film, Summary 
Judgment, and Visual Literacy, 48 VAL. U. L. REV. 1 (2013). 
 52. Riding Around, GENIUS, https://genius.com/Young-thug-riding-around 
-lyrics (last visited Sept. 20, 2018). 
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Olutosin Oduwole Desiigner 
glock to the head of Panda, Panda 

SEND $2 to . . . paypal account Panda, Panda, Panda, Panda, Panda 
if this account doesn’t reach $50,000 in I got broads in Atlanta 

the next Twistin’ dope, lean, and the Fanta 
7 days then a murderous rampage Credit cards and the scanners 

similar to the Hittin’ off licks in the bando 
VT shooting will occur at another Black X6, Phantom 

prestigious White X6 look like a panda 
Highly populated university. THIS IS Goin’ out like I’m Montana 

NOT A JOKE! Hundred killas, hundred hammers 
 Black X6, Phantom 
 White X6, panda 
 Pockets swole, Danny 

 
The “rap” by Olutosin Oduwole was found on handwritten 

scratch paper during an inventory check of Oduwole’s appar-
ently abandoned car on a Southern Illinois University campus.53 
He was charged with making terrorist threats, and—based 
solely on this written lyric—sentenced by a jury to five years in 
prison.54 The scratch out of “prestigious” should be enough to 
suggest this is a rough draft of some kind of personal poem or 
rap. Interestingly, in direct contrast to the Elonis Facebook lyr-
ics, here the defendant specifies that this is “not a joke” and cre-
ates his own mens rea problem. Fortunately, in 2013 an Illinois 
appellate court would agree “that bad lyrics are not a crime” and 
instead characterized the lyric sheet as “mere thoughts,” revers-
ing Oduwole’s conviction.55 These thoughts are surely alarming, 
and read as a very clunky lyric.56 But this draft lyric at least 
possesses an inner logic and narrative, and is intelligible to the 
common reader. 

The right-side lyric is excerpted from Brooklyn rapper Desi-
igner’s 2016 hit song “Panda.”57 As a written text, it is opaque to 
 

 53. Justin Peters, Illinois Appeals Court Finds That Bad Rap Lyrics Are 
Not a Crime, SLATE (Mar. 12, 2013), http://www.slate.com/blogs/crime/ 
2013/03/12/olutosin_oduwole_illinois_appeals_court_finds_that_bad_rap_ 
lyrics_are_not.html. 
 54. Id. 
 55. Id. 
 56. Id. 
 57. Panda, GENIUS, https://genius.com/Desiigner-panda-lyrics (last visited 
Sept. 20, 2018). 
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most readers. Some readers might rightly guess that Desiigner 
is obsessed with the white BMW X6’s resemblance to a panda 
bear, but this does not necessarily make it worthy of Danto’s Art-
world. But to the listener of Desiigner’s breakout song, it has an 
addictive earworm quality and, indeed, reflects the rapper’s vi-
sion of a crafting a “new English”.58 The track has been streamed 
on Spotify over 700 million times at the time of writing of this 
article. It is art, but only when heard. 

An essential point here is that rap becomes art only when 
rapped by a rapper. The heuristic of “delivery” is used to evaluate 
and distinguish the flow of rap artists. Rappers modulate the 
texture and tempo of their delivery for listener effect. See, for 
example, evolutions in Drake’s flow from Nothing Was the Same 
to If You’re Reading This It’s Too Late.59 Rappers also often 
“play” on their own identity to contour the meaning of a rap song 
(e.g., as mentioned in an earlier parenthetical, Kanye West’s “I 
Love Kanye”). This all goes to two related overarching points: 1) 
the potential art value of a rap song depends on hearing its audio 
recording and is informed by the identity of the rapper and 2) we 
cannot discern whether a rap lyric is art or bad art/non-art 
simply by reading it. 

V.  ART AND IDENTITY   
The starting point for Arthur Danto and his institutionalist 

theory of art was the iconic “Brillo Box” of Andy Warhol. Pop Art 
was an epistemic and existential crisis for the art community: 
how to distinguish the celebrated Warhol Brillo Boxes from the 
actual package of dish scrubbing pads when it is impossible to 
articulate any difference in color, shape or form?60 The two are 
identical for all material purposes—why is one transcendent? 
Danto constructed his thesis of the Artworld and community ac-

 

 58. New English is the title of Desiigner’s 2016 mixtape. Adelle Platon, 
Desiigner Unleashes Debut Mixtape ‘New English,’ BILLBOARD (June 27, 2016), 
https://www.billboard.com/articles/columns/hip-hop/7416630/desiigner-new 
-english-mixtape. 
 59. See Jayson Greene, Evolve with the Flow: How Drake and Kendrick 
Found Their Voices, PITCHFORK (Apr. 8, 2015), http://pitchfork.com/features/ 
overtones/9623-evolve-with-the-flow-how-drake-and-kendrick-found-their 
-voices. 
 60. See, e.g., Arthur Danto, The End of Art: A Philosophical Defense, 37 
HIST. & THEORY 127, 141 (1998) (“I need hardly emphasize the impact on my 
philosophy of art of Andy Warhol’s 1964 Brillo Box, which for all relevant pur-
poses was indiscernible from the Brillo boxes of warehouses and storerooms.”). 
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ceptance to explain how readymade art like Duchamp’s “Foun-
tain” (a regular urinal) or the Brillo Box could be understood as 
art masterworks, despite their seeming congruence to everyday 
items in consumer society. 

This commentary value of the Brillo Box relates to the 
“meta” nature of a rap song like “I Love Kanye.” If Kanye West 
was not a rapper, and Kanye West did not rap these lyrics, then 
the written lyric of the track would simply be an endearing curio. 
The same is certainly true of Warhol if the “actual” steel wool 
Brillo pad did not exist. The art value of Warhol’s boxes is their 
playful, yet critical look at consumer society and how marketers 
use kitschy design to reinvent domestic work or obscure the fac-
ticity of modern capitalism. There are certainly other wide-open 
interpretive directions, but the referential value to the real steel 
wool is core to any analysis. 

I now point out another lurking obstacle to Beebe’s analysis 
about a post-scarcity Internet society: referential art is not hard 
to do. My friend Dan opined on a recent road trip to Palm Springs 
that referential humor is the lowest form of comedy. I certainly 
agree it is easy. And if done with a deadpan neutral delivery, it 
is up to the audience to interpret the punch line and evaluate the 
quality of the humor. 

Enter the problem of aesthetic play in making rap, pop art, 
performance art and other referential art in our post-scarcity In-
ternet society. Historically, rap could at least be distinguished 
as “fast rhythmic vocals.” Now it does not have to be any of these 
things. It can be slow (chopped & screwed); it can feel like one’s 
“speaking” voice (Common, Drake); it can be ululating blips or 
guttural goops (Young Thug).61 Only a rarefied few can do rap 
well, but seemingly anyone can do it. Today rapping is as easy 
as talking. Other musicians at least have to position their instru-
ment, sit at a piano, etc. to signal they are in “artist” mode. How 
can we separate when rappers are performing for us or instead 
simply being their everyday selves? See, for example, Tyler the 
Creator’s recent appearance on Jimmy Kimmel dressed as Dr. 
Seuss’ Cat-in-the-Hat and “rapping” a children’s story.62 Is he 
rapping, being Tyler the Creator, or being something else? Other 
rappers deny any such separation is possible in their “life-as-art” 
 

 61. A Linguist Breaks Down The Emotion Behind Young Thug’s Vocal Style, 
GENIUS (Aug. 17, 2017), https://genius.com/a/a-linguist-breaks-down-the 
-emotion-behind-young-thug-s-vocal-style. 
 62. Jimmy Kimmel Live, Tyler, the Creator Raps the Dr. Seuss Book, 
YOUTUBE (July 30, 2015), https://www.youtube.com/watch?v=JPkcmn_9RX8 . 
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universe, as Kanye West quipped for Vanity Fair about his mar-
riage with Kim Kardashian: “Our life is walking performance 
art.”63 

 The Internet has brought the disintermediation of “artists” 
and audiences. Any of us would-be or wannabe artists can share 
our aesthetic play for public consumption, even if our playful 
ideas are still half-baked or simply not very good. Kathleen Sul-
livan was thinking about traditional print journalism when she 
wrote in 1998, “the decentralization of speaking and listening 
over the Internet eliminates a host of familiar middlemen.”64 
This same gatekeeping function applies to the production of art 
in society. We no longer enjoy the important quality control work 
of record label A&R management, or literary agents, or gallery 
owners. Now bad art/non-art can saturate the Internet market-
place of ideas, and judges must consider whether the aesthetic 
value of threatening bad art/ non-art negates any bad intent in 
these works. 

I quickly refer back to the Kanye quip of “our life is walking 
performance art” to complete the thread of my argument in this 
section. Because authorial presence and sonic quality is core to 
rap music, I argue this makes it a performed, rather than writ-
ten, art. But because rap lacks definition (it is no longer simply 
fast rhythmic vocals), this makes evaluating and interpreting 
rap problematic in the same ways as performance art. Perfor-
mance art is “distinguished by its transience, decay, spontaneity, 
conceptuality and non-verbal orientation.”65 Its anti-fixed nature 
makes it impossible for courts to award copyright, a tension 
made manifest “last decade when Marina Abramovic curated a 
sort of ‘greatest hits’ of performance pieces from the last half-
century.”66 For my purposes here I merely point out the quotid-
ian quality of some performance art. Marina Abramovic is well 

 

 63. Dirk Standen, Exclusive: Kanye West on His “Famous” Video, Which 
Might Be His Most Thought-Provoking Work Yet, VANITY FAIR (June 24, 2016), 
http://www.vanityfair.com/culture/2016/06/kanye-famous-video-interview. 
 64. Kathleen M. Sullivan, First Amendment Intermediaries in the Age of 
Cyberspace, 45 UCLA L. REV. 1653, 1670 (1998). 
 65. Andrew Jensen Kerr, Rap Exegesis: Interpreting the Rapper in an In-
ternet Society, 7 COLUM. J. RACE & L. 341, 360 (2017). 
 66. Id. at 360. See also David Bollier, Performance Art as Property, ON THE 
COMMONS (Nov. 11, 2005), http://www.onthecommons.org/performance-art 
-property (describing how Abramovic “has carved a star into her stomach, fasted 
for ten days while living on a shelf in a Chelsea art gallery, and stood mute in 
an Italian gallery while random visitors were invited to do anything to her body 
with knives, scissors and needles”). 
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known for engaging in marathon staring contests.67 If I engaged 
in a staring contest with you, it would probably feel mundane 
and juvenile, but also fortunately end quickly. I am not Marina 
Abramovic. But, as a counter to Justice Holmes’ emphasis on ro-
mantic personality in Bleistein,68 my own identity would still be 
discernable in my lousy attempt at performance art. Like rap, in 
performance art the personality of the author is core to audience 
reception, and we cannot articulate in written language what 
distinguishes Abramovic’s art from my own non-art (me staring 
at you). We come up against the epistemological limits of human 
language. 

Consider two recent events: the Kathy Griffin Trump head, 
and the “Boston Marathon Bombing Hoax” of Kevin Edson. In 
May 2017, comedienne Kathy Griffin uploaded a photo to the In-
ternet of her holding a bloodied, decapitated President Trump 
mask.69 Griffin’s Twitter caption referred to the Trump “blood 
coming out of her wherever” quote regarding journalist Megyn 
Kelly.70 It was also shot by known photographer Tyler Shields. 
However, despite these background facts, most viewers found 
the photo to be offensive, adolescent and obvious. It was not very 
good art, if art at all. Not only did Griffin lose her CNN New 
Year’s Eve gig, but she would also be interrogated by the Secret 
Service, and in her words, “put under a federal investigation by 
the Department of Justice for two months at the taxpayer dollars 

 

 67. Michael Zhang, Sitting, Staring, and Crying with Marina Abramovic at 
MoMA, PETAPIXEL (Apr. 23, 2010), https://petapixel.com/2010/04/23/sitting 
-staring-and-crying-with-marina-abramovic-at-moma. 
 68. Bleistein v. Donaldson Lithographing Co., 23 S. Ct. 298, 300 (1903) 
(“Personality always contains something unique. It expresses its singularity 
even in handwriting, and a very modest grade of art has in it something irre-
ducible, which is one man’s alone. That something he may copyright unless 
there is a restriction in the words of the act.”). 
 69. Cole Delbyck, Kathy Griffin Apologizes for Controversial Images of 
Bloodied Trump Head, HUFFINGTON POST (May 31, 2017), https://www 
.huffingtonpost.com/entry/so-heres-a-photo-of-kathy-griffin-beheading-donald 
-trump_us_592dbd5ce4b0c0608e8bdb08. 
 70. The tweets have since been deleted. See Melissa Chan, ‘He Broke Me.’ 
Kathy Griffin Says Trump Family Ruined Her Life Over Controversial Photo, 
TIME (June 2, 2017) (stating Griffin’s stunt was in response to Trump’s previous 
remarks about Megyn Kelly having “blood coming out of her wherever”). 
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[sic] expense.”71 By the end of July she had been exonerated for 
any crime related to the potentially threatening image.72 

In April 2014, self-described “performance artist” Kevin Ed-
son left a backpack filled with confetti glitter and a rice cooker 
near the finish line of the Boston Marathon on the one-year an-
niversary of the tragic bombing.73 Edson was documented shout-
ing “Boston Strong,” walking barefoot and dressed in black 
veiled clothing.74 When stopped by police he confirmed that a 
non-explosive rice cooker was inside the bag, but as a precau-
tionary measure, “special units from the [police] department’s 
bomb squad were called in, along with a robot to inspect the 
items, and the bags were detonated.”75 If the backpack had not 
been immediately seized, it would have caused panic and likely 
triggered traumatic memories for those connected to the original 
terror event. Perhaps the “Boston Strong!” shouting is Edson’s 
own commentary on whether terror should be a unifying 
theme.76 But even if we allow ourselves to view this as a perfor-
mance art piece, it feels unimaginative and amateur. This is not 
the work of a front-rank street artist like Banksy. So would our 
reaction be different if this had worked as an agitprop, subver-
sive kind of art in the vein of Black Mirror? Or is the referent 
event (a terror bombing) so odious that this kind of commentary 
can never be legitimate art? Leslie Kendrick in her 2014 article, 
“Guilty Minds,” considered the possibility of the “unknowing in-
citer” who wears clothing with triggering references unknown to 
 

 71. Carson Griffith, Photographer Tyler Shields Is Finally Ready to Talk 
About That Famous Trump Photo He Snapped of Kathy Griffin, ARCHITEC-
TURAL DIGEST (Oct. 27, 2017), https://www.architecturaldigest.com/story/ 
photographer-tyler-shields-is-finally-ready-to-talk-about-that-famous-photo 
-he-snapped-of-kathy-griffin. 
 72. Maxwell Strachan, Kathy Griffin ‘Completely Exonerated’ After Secret 
Service Investigation, HUFFINGTON POST (July 28, 2017), https://www 
.huffingtonpost.com/entry/kathy-griffin-investigationexonerated_us_597b9bac 
e4b0da64e8793241. 
 73. Lindsey Bever, Man Arrested for Leaving a ‘Hoax Device’ at Boston Mar-
athon Finish Line, WASH. POST (Apr. 16, 2014). 
 74. Mike Pearl, Boston Bombing Hoaxer, You Have My Attention, VICE 
(Apr. 16, 2014), https://www.vice.com/en_us/article/bn5vdm/ok-kayvon-edson 
-boston-bombing-hoaxer-you-have-my-attention.  
 75. Steve Annear, Kayvon Edson: Suspect Will Appear in Court After Mar-
athon Finish Line ‘Hoax’, BOSTON MAGAZINE (April 16, 2014), http://www 
.bostonmagazine.com/news/2014/04/16/kevin-kayvon-edson-arrested 
-marathon-finish-line/. 
 76. Marzio Milesi, Kayvon Edson Is a Bad Performance Artist, But Should 
He Go to Prison?, INCIDENT MAGAZINE, https://incidentmag.com/2014/04/17/ 
kayvon-edson-is-a-bad-performance-artist-but-should-he-go-to-prison/. 
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the person (e.g., the patriot or tourist wearing a “MAGA” hat in 
certain spaces).77 Edson obviously was aware of what he was do-
ing—the whole point of his performance was to comment on the 
Boston terror event. Still, the “false threat” charge against Ed-
son would eventually be dropped, as he did not communicate an 
“overt threat that an incendiary device would be detonated.”78 
What can “overt” mean in a universe of non-verbal meta commu-
nication? 

VI.  MANIFESTING INTENT ON THE INTERNET   
I recite the broad brush strokes of my argument: courts use 

written language, but there is no articulable way to discern a 
Warhol from steel wool, rap from non-rap, or performance art 
from non-art, and now that we can all upload our aesthetic play 
to a public Internet forum bypassing traditional gatekeeping de-
vices, we need some kind of test to separate lawful art from the 
pretextual threat. In civil litigation we can ignore all of this, or 
employ institutionalist tests like audience reception. But in a 
criminal context mens rea matters. The expansion of strict lia-
bility crimes has been limited to public welfare offenses like food 
adulteration or liquor law violations.79 These kinds of cases are 
separate from communications and digital technology.80 So how 
should we read in mens rea? Is it possible to separate bad art 
from non-art for purposes of threats analysis? Below is an at-
tempt at a schema to think through how subjective intent and 
audience reception intersect. 

 

 

Audience Reception 
 

(Enjoy) 
 

(Don’t Enjoy) 
 

Subjective 
Intent 

(Aesthetic) 
 

(1) Good Art 
 

(2) Bad Art 
 

(“Thunderclap”/ 
Threatening) 

(3) Serendipi-
tous Art / 

(4) ??? 
(5) Non-Art 

 

 77. Leslie Kendrick, Guilty Minds, 114 COLUM. L. REV. 1255, 1295 (2014). 
 78. Leigh Remizowski, False Threat Charge Against Man Accused of Boston 
Bomb Hoax Dropped, CNN (June 4, 2014), http://www.cnn.com/2014/06/04/ 
justice/boston-marathon-hoax/index.html. 
 79. Villasenor, supra note 43, at 646. 
 80. Id. at 651. 
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      I quickly explain my schema. Per subjective intent, an au-
thor can have the instrumental aesthetic intent to create art, or 
the author can have a) non-instrumental serendipity (the “thun-
derclap”) and create art in the moment or b) the bad intent to 
threaten or incite imminent harm. Per audience reception, our 
target audience can enjoy it as art or not. I recognize there are 
other reasons to celebrate art besides pure hedonic fun, and so I 
here use “enjoy” in the broadest possible sense to capture all of 
the ways that art works successfully. 

Category (1) is not a problem for us. I echo the Tim Wu ar-
gument that in our Internet society of cheap speech we should 
no longer defer to category (5). Non-art may be prosecuted as a 
true threat. But how to separate category (5) non-art from other 
intermediate categories? 

I agree with Beebe that we should move beyond our doctri-
nal focus on category (3) of accidental art.81 Alfred Bell is cited 
for the “thunderclap theory” that many great art works are cre-
ated in the instant, and without instrumental intent.82 Judge 
Easterbrook refers to other grand instants of serendipity, includ-
ing Arthur Laffer’s Tax-Income-Revenue curve scribbled on a 
restaurant napkin “in a minute.”83 I estimate that many im-
portant rap songs were similarly inspired and produced in the 
relative moment; for example, YG’s “FDT” was written and rec-
orded in an hour.  

One problem presented by the schema is that categories (2) 
and (5) look the same to an audience, such as a judge. How can 
we then distinguish category (2) bad art from category (5) non-
art in a courtroom? Again, this would be a very rare concern in 
civil litigation, because much of our bad art ends up in the “art 
school dumpster.” But I think that the Kathy Griffin Trump 
head likely fits this category (2). A useful proxy to distinguish 
this case from category (5) is personal investment. Consider a 
cult movie like The Room, as memorialized in the 2018 Golden 
Globe-winning The Disaster Artist, which leaves the viewer won-
dering whether auteur Tommy Wiseau is a genius deconstruc-
tionist or simply maker of “the worst movie ever.”84 Still, the fact 
that Wiseau reportedly spent $6 million to make The Room is 
 

 81. Beebe, supra note 9, at 381–83. 
 82. Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99, 105 (2d Cir. 1951). 
 83. Beebe, supra note 9, at 346–47. 
 84. E.g., Cory Casciato, The Room: Three Theories to Explain This Movie, 
WESTWORD (Aug. 8, 2013), http://www.westword.com/arts/the-room-three 
-theories-to-explain-this-movie-5808473. 
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evidence that he was likely trying to produce a profitable film, a 
work of “art.”85 Similarly, Kathy Griffin enlisted the help of the 
edgy, high art photographer Tyler Shields to shoot her provoca-
tive image. These “bad” attempts at art should still be constitu-
tionally protected. 

I recommend that judges use proxies of investment in labor 
or money to help them distinguish categories (2) from (5). For 
traditional art media like novel writing or painting, this invest-
ment is self-evident. It takes so much time to complete a novel 
(whether the “Great American”, or the dud) that we can trust 
that the author has aesthetic intentions. Painting requires some 
material investment in paint and canvas. Each of these media 
also possesses a form: when we are participating in novel writing 
or painting, there is a shared template or expectation of what 
these are and how they differ from, for example, crafting a gro-
cery list or writing in cursive. Maybe this same gestalt informed 
why the court in U.S. v. Hanna held that the defendant threat-
ened President Clinton per 18 U.S.C. § 871.86 Hanna distributed 
leaflets of stick figure representations and photographs of the 
Clintons, plastered with death threats and haunting biblical ref-
erences.87 A “stick figure” is simply too easy to draw, and does 
not signal investment in time or labor. It does not meet minimal 
requirements for participating in the media forms of drawing or 
collage. 

Rap and performance art each lack a definite form, and it is 
unclear when we are actually doing the “art,” or instead simply 
talking or staring. My recommendation here is pragmatic and 
builds on Professor Rothman’s prescription to simply “be careful” 
and consider audience reception.88 There are available means for 
the unknown rapper or performance artist to signal aesthetic in-
tent: to pair your lyrics to music (beats, samples, etc.) and rap 
them aloud for an audio recording, or to situate your perfor-
mance piece in a space where its aesthetic nature is more obvi-
ous. Written thoughts are not necessarily raps. The performance 
artist who causes criminal panic is doing so because she has al-
ready come to terms with the criminal punishment. The sentence 
is itself part of the artistic statement. 

 

 85. Id. 
 86. United States v. Hanna, 293 F.3d 1080 (9th Cir. 2002). 
 87. Id. 
 88. Jennifer E. Rothman, Freedom of Speech and True Threats, 25 HARV. 
J. L. & PUB. POL’Y 283, 367 (2001). 
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VII.  PERSISTENT AMBIGUITY AND THE NEED FOR AN 
INDEFINITE MENS REA   

I never broached my category (4) of the bad intent author 
who ends up creating good art. We cannot be sure how often this 
happens, but this kind of persistent ambiguity, as well as the 
continued evolution of novel art forms or spaces requires that 
courts have a discretionary mens rea standard. Chief Justice 
Roberts never uses the word “Internet” in the Elonis majority 
opinion89, even though this singular context directly informs how 
the “lyrics” became public and were interpreted. Literature from 
communications theory emphasizes the unique “semiotic and 
linguistic components” of the Internet, and reminds us that In-
ternet speech often “reaches targets without reference to the 
message source, thus obscuring a significant contextual ele-
ment.”90 The Internet is both pervasive and impersonal; it is per-
manent yet we post on the Internet with unthinking spontane-
ity; it is a place for private journaling and public announcement. 
These contradictions require judicial flexibility. 

I hope that my schema is a useful for thinking through ques-
tions of art status that surround criminal law. But in closing I 
retreat to the same contested standards of Justice O’Connor in 
Virginia v. Black and Chief Justice Roberts in Elonis. Professor 
Gey dismissed the O’Connor test of “a serious expression of 
[threatening] intent” as “incoherent.”91 Roberts’ broad “scienter” 
language is derided as causing confusion among circuits.92 I am 
sure the Supreme Court recognizes epistemic problems in dis-
cerning intent. I also think that given the meta nature of certain 
art forms and the layered context of the Internet, that the Sisy-
phean task of crafting a more precise articulation of what courts 
should do will only lead to bad outcomes in this very non-legal 
area of law. 

 

 

 89. Jing Xun Quek, Elonis v. United States: The Next Twelve Years, 31 
BERKELEY TECH. L.J. 1109, 1126 (2016). 
 90. Fuller, supra note 42, at 50. 
 91. Steven G. Gey, A Few Questions About Cross Burning, Intimidation, 
and Free Speech, 80 NOTRE DAME L. REV. 1287, 1287–88 (2005). 
 92. Elizabeth M. Jaffe, Swatting: The New Cyberbullying Frontier After 
Elonis v. United States, 64 DRAKE L. REV. 455, 476 (2016) (stating the circuits 
are likely to remain split on what intent the government must prove to show a 
true threat after Elonis). 


